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Introduction 

On June 29, 2011, the Ontario Court of Appeal 
released a noteworthy decision about end-of-life 
decision-making in Rasouli v. Sunnybrook 
Health Sciences. The respondent, Mr. Rasouli, 
was hospitalized for bacterial meningitis after 
benign brain tumour surgery, and his condition 

caused him severe brain damage. He was placed 
on a mechanical ventilator without which, Mr. 
Rasouli�’s death would be inevitable. Physicians 
concluded that Mr. Rasouli was in a �“permanent 
vegetative state�”,1 would �“never again regain 
consciousness�”,2 and his life-sustaining meas-
ures were medically ineffective. The physicians 
proposed to withdraw life support and provide 
end-of-life palliative care, as they felt this would 
be in Mr. Rasouli�’s best interest. Mr. Rasouli�’s 
wife, acting as his substitute decision-maker, 
wished to keep her husband alive on life sup-
port; and therefore, she did not consent to the 
physicians�’ proposal to withdraw life support. 

Under s. 10(1) of the Health Care Consent Act,3 
a health practitioner must obtain consent prior to 
administering a treatment. The dispute arose as 
to whether withdrawing the medically ineffec-
tive life support was considered �“treatment�” un-
der the HCCA and whether it could be done uni-
laterally by physicians, without the substitute 
decision-maker�’s consent. 
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Superior Court of Justice Decision 
Rasouli v. Sunnybrook Health Sciences Centre 
and Cuthbertson, [2011] O.J. No. 1100 

The family filed a suit at the Ontario Superior 
Court of Justice, and the decision was rendered 
on March 9, 2011. The trial judge addressed the 
matter by examining whether withdrawing life 
support was statutorily considered �“treatment�” 
under the HCCA. 

Justice Himel, writing for the Court, acknowl-
edged that life support was a form of treatment. 
She ascertained that life support satisfied the 
�“therapeutic�”4 and �“preventive�”5 criteria in the 
definition of �“treatment�” under s. 2(1) of the 
HCCA. To determine whether the withdrawal of 
life support was a form of treatment, Himel J. 
noted that �“treatment�” under s. 2(1) of the 
HCCA included �“plan of treatment�”,6 which 
itself encompassed the �“withholding or with-
drawal of treatment�”.7 As a result, the with-
drawal of life support would have fallen under 
�“plan of treatment�”8 and then �“treatment�”,9 
which necessitated consent. Justice Himel con-
cluded that the withdrawal of life support was a 
form of �“treatment�” under the HCCA, and there-
fore physicians must obtain consent before 
withdrawing life support. She also noted that 
when this type of conflict involving consent 
exists between physicians and the substitute de-
cision-maker, then the matter should be referred 
to the Consent and Capacity Board. 

Ontario Court of Appeal Decision 
Rasouli v. Sunnybrook Health Sciences Centre, 
[2011] O.J. No. 2984 

The physicians appealed this lower court deci-
sion to the Ontario Court of Appeal. The appel-
lants were concerned that this requirement for 
obtaining consent to withhold and withdraw in-
effective treatment would have negative conse-
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quences for the medical profession. Their appeal 
did not address any issues about costs and 
saving medical resources. The appellants dis-
agreed with Himel J.�’s interpretation of �“treat-
ment�” under the HCCA, as they claimed that 
�“treatment�”10 did not include withholding or 
withdrawing treatment that was futile. The ap-
pellants declared that Rasouli�’s life support was 
ineffective, there was no prospect of recovery; 
and therefore, his life support was not a form of 
�“preventive�” and �“therapeutic�” �“treatment�” 
under s. 2(1) of the HCCA. On the other hand, 
Rasouli�’s wife disagreed with the appellants and 
believed the life support was not valueless as it 
was keeping her husband alive. The appeal court 
judges did not conclude whether Rasouli�’s life 
support was futile or valuable in his case. 

Writing for the Court of Appeal judgment, 
Justices Moldaver and Simmons stated that it 
was unnecessary to address whether the appel-
lants were correct in their interpretation of 
�“treatment�” under the HCCA. However, the 
judges noted that the legislation did not specify 
that consent was required for the withholding 
and withdrawing of ineffective life support; and 
had the legislature wanted to include futile 
treatment in the provision, this condition would 
have been clearly stated in the legislation. Addi-
tionally, they noted that the HCCA did not re-
quire physicians to obtain consent prior to with-
holding or withdrawing ineffective treatments in 
general. 

The Court of Appeal�’s judgment focused 
primarily on whether consent was required for 
Rasouli�’s physicians�’ proposal to remove the 
mechanical ventilator and begin end-of-life pal-
liative care. It examined the definition of pallia-
tive care and determined that �“treatment�” under 
s. 2(1) of the HCCA included palliative care. 
Furthermore, palliative care included end-of-life 

palliative care, which is the type of care pro-
vided to patients awaiting death following the 
withdrawal of life support. For that reason, phy-
sicians must obtain consent to administer end-
of-life palliative care subsequent to the removal 
of a ventilator. The question remained as to 
whether the specific removal of a ventilator was 
also a form of �“treatment�” under the HCCA. 

The judges determined that when a physician 
removes a ventilator, the patient�’s death will be 
imminent, so this removal will trigger a need for 
end-of-life palliative care to assist the patient 
with the dying process. As a result, withdrawal 
of life support and end-of-life palliative care are 
linked to one another and are to be viewed as a 
�“treatment package�”.11 They illustrated that this 
situation is different from circumstances where 
death is not imminent, such as terminating inef-
fective chemotherapy treatment. In these cases, 
death is not immediate, and it is unknown how 
long the patient will survive after terminating 
chemotherapy; and therefore, ending chemo-
therapy will not simultaneously trigger end-of-
life palliative care. The judges clarified that 
where death is not imminent and is not trigger-
ing immediate end-of-life palliative care, as in 
the example above, physicians do not require 
consent to end futile treatment. 

To summarize, the Court of Appeal declared 
that end-of-life palliative care includes the with-
drawal of life support and therefore, physicians 
must obtain the substitute decision-maker�’s con-
sent for this treatment option (removal of life 
support followed by end-of-life palliative care). 
If consent is refused, and it is questionable as to 
whether this refusal is in the patient�’s best inter-
est, then the physician may elect to pursue the 
matter further, and must refer the proposition to 
the Consent and Capacity Board. Justices 
Moldaver and Simmons noted that there are 
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drawbacks to this Board process. For instance, 
as outlined in s. 21(1) of the HCCA, if the sub-
stitute decision-maker refuses treatment and 
corroborates that this refusal is congruent with 
the patient�’s wishes, when he or she was in a 
former capable state, then the Board may not 
review the matter.12 However, overall, the Court 
of Appeal minimized this concern and agreed 
that there were numerous benefits to this Board 
process. 

On June 29, 2011, the Ontario Court of Appeal 
upheld the Superior Court of Justice�’s decision 
and concluded that the appellants were not per-
mitted to remove the ventilator unilaterally. 
Ultimately, a physician cannot withdraw life 
support without the substitute decision-maker�’s 
consent, and if consent is not provided, then the 
decision must be placed before the Ontario 
Consent and Capacity Board. 

We are advised that the physicians have sought 
leave to appeal from the Supreme Court of 
Canada and an update will be provided on the 
outcome. 

Conclusion 

The Court of Appeal�’s ruling has a fundamental 
impact on Ontario residents awaiting death in 

hospitals, their families, the medical profession 
and the Consent and Capacity Board. Given the 
scarcity of case law available to guide those in-
volved in end-of-life decision-making conflicts, 
the Rasouli case is significant in Ontario and 
may influence other jurisdictions. 

[Editors�’ note: Dianne Hajdasz is a second-year 
law student at the University of Ottawa and 
spent the month of June 2011 with Dykeman 
Dewhirst O�’Brien LLP in Toronto as part of the 
University�’s internship program.]
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�• CCB TRANSFER HEARINGS: THE FIRST YEAR IN REVIEW �• 
Nyranne Martin, Centre for Addiction and Mental Health, Toronto and 

Kendra Naidoo, Borden Ladner Gervais LLP, Toronto

Introduction 

On May 18, 2010, amendments were made to 
Ontario�’s Mental Health Act, R.S.O. 1990, 
c. M.7 [the Act]. Among these amendments 
were provisions allowing involuntary patients 
detained in psychiatric facilities to apply to the 
Consent and Capacity Board (�“the Board�” or 
�“CCB�”) for a transfer to another psychiatric fa-

cility (s. 39.2 of the Act). The new provisions 
represented a departure from the traditional col-
laborative approach to patient transfers and re-
quire a significant investment of resources on 
the part of psychiatric facilities. 

This article canvasses major themes and issues 
that have emerged from a psychiatric facility 
perspective in the first year. They will be of par-
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ticular interest to psychiatric facilities in 
Ontario, and more generally to those across 
Canada who face similar issues in dealing with 
patients�’ requests for transfer. 

Who can bring an application and when? 

In addition to those brought by involuntary pa-
tients, applications may also be brought by any 
person on behalf of an involuntary patient or the 
Officer in Charge of the psychiatric facility 
where the patient is detained. 

An application can be made after the fourth re-
newal of a certificate of involuntary status and 
every fourth renewal thereafter. An applicant 
may also bring a new application, with leave, 12 
months after the final disposition of an applica-
tion by the Board. Leave may be granted where 
there has been a material change in the patient�’s 
circumstances. As a result of an amendment to 
the Health Care Consent Act, S.O. 1996, c. 2, 
Schedule A, a transfer hearing must be held 
within 30 days after an application is made, 
unlike the usual seven days for Board hearings. 

Who are the parties? 

The parties to an application are the Officers in 
Charge of both the patient�’s current psychiatric 
facility and the proposed receiving psychiatric 
facility and the patient or any person who has 
applied on his or her behalf. The Minister of 
Health and Long Term Care (�“the Minister�”) is 
entitled to notice of the application and to be 
heard at the hearing. The Minister may also 
apply to be a party to the hearing. As with hear-
ings to review involuntary status, the Board 
panel in a transfer hearing is made up of three or 
five members. The panel must consist of at least 
one lawyer, at least one psychiatrist and at least 
one member of the public who is neither a 
psychiatrist nor a lawyer. 

What are the criteria 
the Board will consider? 

If the patient does not object, the Board may 
order the patient transferred to the psychiatric 
facility named in the application. In considering 
whether to order a transfer, the Board must con-
sider the following criteria: 

1. Whether the psychiatric facility named in 
the application is able to provide for the 
patient�’s care and treatment; 

2. Whether the psychiatric facility named in 
the application is able to safely manage 
any risk the patient poses to the patient or 
another person; 

3. Whether the transfer is in the patient�’s 
best interests; 

4. Whether the transfer is likely to improve 
the patient�’s condition or well being; 

5. Whether the transfer is likely to foster 
the patient�’s reintegration into the com-
munity; and 

6. Whether an attempt has been made to 
transfer the patient under s. 29 of the Act, 
which allows psychiatric facilities to 
arrange a transfer between them. 

If the Board orders a transfer, the Board may 
specify a period of time within which the trans-
fer must be made. 

Why are these provisions important 
from a psychiatric facility perspective? 

The provisions raise a number of issues for psy-
chiatric facilities, including the following: 

1. The power to order a transfer is a depar-
ture from a �“collaborative approach�” 
towards a more litigious approach. Prior to 
these amendments, facilities have employed a 
collaborative approach to patient transfers, 
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working together to meet the needs and act in 
the best interests of the patient. The transfer 
application process gives the Board powers to 
intervene in what is arguably a matter of clinical 
judgment and decision-making. 

2. Hospitals can bring an application for 
transfer of a patient to another facility, but 
only where the patient does not object. 
Section 29 of the Act allows facilities to arrange 
a transfer between them, regardless of whether 
the patient consents. Given the complexity and 
resources involved in bringing an application 
before the Board, a hospital would likely only 
bring an application under the new transfer pro-
visions where the receiving facility is unwilling 
to collaboratively arrange a transfer under s. 29 
and the patient does not object. As no applica-
tions have been brought by a hospital to date, it 
is unclear how this will play out in the future. 

3. It is not yet clear to what extent the Board 
will consider the logistical realities of the re-
ceiving facility, such as bed availability. The 
provisions allow the Board to transfer a patient 
without consent of the receiving facility. In early 
decisions, the question of beds has been deferred 
until after the Board has determined the patient 
should be transferred. At this point in the pro-
ceedings, the question is no longer whether the 
patient will be transferred, but when. Since the 
Board has yet to order the transfer of a patient, it 
is unclear how this analysis will play out. 

4. The new provisions confer powers on the 
Board that are more akin to those exercised 
by the Ontario Review Board with respect to 
forensic patients. In transfer hearings, the 
Board must consider and weigh the criteria, not 
all of which must be clearly met before a trans-
fer may be ordered. This kind of analysis is 
arguably more akin to the balancing which is 
done by a court or the Ontario Review Board of 

the four factors under s. 672.54(c) of the Crimi-
nal Code, R.S.C. 1985, c. C-46, to arrive at the 
least onerous and least restrictive disposition 
and order a forensic patient detained at a par-
ticular hospital, even over the objection of the 
receiving hospital. 

5. Transfer hearings are complex and 
generally require legal counsel. It can there-
fore be expected that they will require a signifi-
cant investment of time and resources. The Act 
allows for an application to be made at every 
fourth renewal of a certificate of involuntary 
detention. Since each renewal lasts three 
months, an involuntary patient can bring an ap-
plication for transfer approximately once every 
12 months. Evidence should be called by the 
hospital that speaks to the criteria the Board 
must weigh in deciding whether to grant the 
transfer. All facilities, particularly larger ones 
that will see a greater number of applications, 
are to be prepared for the additional resources 
required to handle these applications. 

Recent Decisions: 
Procedural and Substantive Issues 

Since May 2010, the Board has only heard six 
applications for transfer.1 Four of these involved 
the Centre for Addiction and Mental Health. 
All six applications were brought by patients 
and none were successful. These early hearings 
focused on issues such as the onus of proof 
and fleshing out the content of the criteria to be 
considered. 

Reasons for the applications 

In four hearings, the patient was seeking a trans-
fer back to a facility where he or she had been 
admitted in the past. For the most part, the pa-
tients wanted a transfer so they could be closer 
to family and friends and have greater access to 
activities and resources. 
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Procedure and Onus 

In the first hearing under the new provisions, 
G.J., it was decided at the outset that the patient 
should present evidence first. This would allow 
the hospital named in the application to know 
the reasons for the request before it had to reply. 
The Board stated that this would also lead to a 
narrowing of the issues on which evidence 
would have to be lead. 

The clearest statement of the onus and standard 
of proof in transfer hearings is found in A.H.: 

The Board ultimately determined that the onus rested with 
the person requesting the transfer. The standard of proof be-
fore the Board is proof on a balance of probabilities. The 
Board must be satisfied on the basis of clear, cogent and 
compelling evidence that the onus has been discharged. The 
Board must consider all evidence properly before it. Hearsay 
evidence may be accepted and considered, but it must be 
carefully weighed. 

The Board in B.M. arrived at the same conclusion. 

Transfer hearings are unlike most other hearings 
before the Board. In a transfer hearing, the pa-
tient is seeking to assert a positive right to be 
moved to another facility; she or he is not assert-
ing �“freedom from�” the impact of a decision 
made by a health care practitioner. In cases of 
involuntary status and treatment capacity, for 
example, it is appropriate for the health care 
practitioner to bear the onus. In transfer hearings, 
it is not. While it is arguably possible for no one 
party to bear the onus, this approach would likely 
be unworkable for parties, who need to know the 
evidentiary burden they must meet. Similarly, the 
Board should be persuaded on the standard of 
probabilities based on clear, cogent and compel-
ling evidence that the criteria are met before 
exercising its discretion to order a transfer. 

Criteria the Board will consider 

The Board took a relatively consistent approach 
to the six criteria across the six decisions. While 

the full content of these criteria remains 
uncertain, certain guiding principles have been 
elucidated: 

Whether the receiving facility is able to provide 
for the applicant�’s care and treatment. 

The wording of this criterion does not make it 
clear whether the question is one of the type of 
care and treatment provided, one of availability 
of a bed for the patient, or both; however, in 
G.H., the Board stated that the matter of bed 
availability can be addressed by the Board in its 
decision on the timing of the transfer, if ordered. 
In S.W. the Board characterized the patient�’s 
care and treatment as requiring, at minimum, 
medication and detention with supervision, and 
found that since it was a psychiatric facility in 
the province of Ontario, the proposed facility 
could provide this care and treatment. The 
Board did not accept the proposed facility�’s 
submissions that, as an acute care facility with 
only one long-term patient, it could not provide 
appropriate programming and recreational 
activities. The ability to provide more than basic 
psychiatric care was considered under the �“best 
interests�” criterion instead. 

Whether the receiving facility is able to safely 
manage any risk posed by the patient to him or 
herself or another person. 

In each case, the Board looked at the risks posed 
by the particular patient and whether the receiv-
ing facility was equipped to manage these risks. 
The Board does not appear to have looked at 
which facility can better care for the patient or 
manage the risks, just whether the receiving fa-
cility can do so. Both of the first two criteria 
relied entirely on evidence from the two hospi-
tals, who are better positioned to adduce evi-
dence on these issues. So although the overall 
onus has been described as resting with the 
party who brings the application, the hospital 
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should adduce evidence with respect to matters 
within its particular knowledge. 

Whether the transfer is in the patient�’s  
best interests. 

Rather then focusing solely on the receiving fa-
cility, as with the first two criteria, the approach 
to the �“best interests�” question involves a com-
parative approach between the two facilities. In 
each case, the Board considered the patient�’s 
evidence about his or her reasons for wanting a 
transfer in light of the hospital�’s evidence re-
garding the likelihood of those goals being real-
ized. In doing so, the Board appears to have 
compared the patient�’s situation at their current 
facility with the likely conditions at the receiv-
ing facility. Where, for example, the patient 
would be in more restrictive circumstances at 
their intended destination, the Board has found 
the goals of more access to family and activities 
would not be realized and the transfer would not 
be in the patient�’s best interests. 

In S.R., the Board accepted the submission that 
significant weight must be given to family rela-
tionships. However, while the Board has ac-
knowledged that proximity to family, socializa-
tion, and personal relationships are beneficial, it 
appears actual evidence that a transfer will make 
these conditions more likely is required before a 
transfer will be ordered. Where the patient�’s de-
sire for a transfer was based on delusional beliefs 
caused by mental illness, the Board has held that 
supporting these beliefs by ordering a transfer 
would not be in the patient�’s best interests. 

Whether the transfer is likely to improve the pa-
tient�’s condition or well-being, and whether the 
transfer is likely to foster the patient�’s reinte-
gration into the community. 

Given the comparative approach taken to the 
�“best interests�” question, the Board has de-
scribed these criteria as largely overlapping with 

the previous one. As with the �“best interests�” 
criterion, actual evidence of likely improvement 
in the patient�’s condition and a likelihood of re-
integration into the community is necessary. 

Whether an attempt had been made to transfer 
the patient under s. 29 of the Act. 

It is not yet clear whether this is a prerequisite 
condition or merely one factor to be considered. 
Arguably, failure to attempt a transfer is highly 
relevant, as it is indicative of the current facil-
ity�’s belief that a transfer is not required. In one 
decision, however, the facilities attempted and 
failed to arrange a transfer after the transfer ap-
plication was made. The Board stated that this 
attempt had no bearing on its decision to refuse 
the application. 

Moving forward 

Though there are still a number of outstanding 
procedural and substantive questions relating to 
transfer hearings, two principles have emerged 
from the six decisions thus far: 

First, the onus is on the applicant to adduce 
clear, cogent and compelling evidence to con-
vince the Board on a balance of probabilities. 
This has been played out in the decisions. The 
panel at three of the six transfer hearings has ac-
cepted that this is the onus. The Board has not 
accepted general evidence that certain things 
would be beneficial. Instead, it required that suf-
ficient specific evidence be adduced to show that 
the benefits are likely to materialize. In particu-
lar, all of the decisions found that insufficient 
evidence had been led to show that a transfer 
would improve the applicant�’s condition or foster 
his or her reintegration into the community. 

Second, it appears so far that no one criterion 
is determinative. Rather, the patient�’s particular 
circumstances may influence the weight given to 
each criterion. In S.W., for example, the Board 
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acknowledged that the legislation provides no 
guidance as to how the various criteria should be 
weighed. Since the treatment plan was to dis-
charge the patient as soon as appropriate ar-
rangements could be made, the Board analyzed 
each criterion in light of this goal, paying particu-
lar attention to whether a transfer would foster 
reintegration. In contrast, the Board in the other 
decisions looked at the evidence as a whole and 
balanced the criteria in light of the patient�’s rea-
sons for wanting a transfer. More decisions will 
be required to assess whether treatment goals, the 
patient�’s desires, or a combination of both affect 
how the criteria are assessed. 

What does the future hold? 
Post Conway Charter Applications 

Among the procedural and substantive issues 
that remain to be decided, constitutional ques-
tions are likely to present challenges for mental 
health facilities at transfer applications in the 
future. 

The recent decision of the Supreme Court of 
Canada in R. v. Conway, [2010] S.C.J. No. 22, 
addressed whether administrative tribunals are 
�“courts of competent jurisdiction�” for the pur-
pose of awarding remedies under s. 24(1) of the 
Canadian Charter of Rights and Freedoms 
[Charter] where such power is not removed by 
the enacting legislation. While s. 70.1 of the 
Health Care Consent Act prohibits the Board 
from considering the constitutional validity of a 
provision of an Act or regulation under s. 52 of 
the Charter, in light of the Conway decision, the 
Board may revisit its jurisdiction to consider s. 
24(1) Charter violations in the future. 

Before Conway, the Board was required to make 
decisions consistent with Charter values. After 
Conway, the Board must continue to do so; 
however, it remains an open question whether 

the Board is a court of competent jurisdiction 
for s. 24(1) purposes. Given the nature of pro-
ceedings before the CCB, it also remains to be 
seen whether the CCB will engage in Charter 
review, or use its existing framework to give 
effect to Charter values. 

In G.J., a Charter issue was raised related to the 
timing of the hearing, which began more than 
30 days after the application was first made. In 
its reasons, the Board notes that it had two op-
tions: (1) to further adjourn the hearing for par-
ties to make submissions relating to the Charter 
application, or (2) to consider whether a Charter 
argument was necessary, given that a separate 
application need not necessarily be heard in or-
der for the Board to remedy a situation in a 
Charter-compliant way. The Board chose the 
latter. Importantly, the remedy being sought for 
the alleged Charter violation was a transfer to 
the patient�’s choice of facility, which was the 
same remedy sought in the transfer application. 
There was therefore no reason to delay the pro-
ceedings to hear a separate Charter application. 

It remains to be seen whether Conway will sig-
nificantly impact transfer applications and the 
issues brought before the Board in that context. 
Involuntary admissions and detentions engage 
liberty interests in a fundamental way and are 
one of the few areas where the Board has 
limited discretion to rescind a certificate of 
involuntary status, even where the criteria for 
confirming the certificate have been met. Trans-
fer hearings arguably confer more discretion and 
therefore may be suited to Charter analysis. 
Further, while incapacity and involuntary status 
hearings must be heard within seven days of an 
application for review, transfer hearings must be 
heard within 30 days of an application. Given 
the notice requirements for Charter applica-
tions, the longer time periods associated with 
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transfer hearings may result in Charter applica-
tions. Future decisions will show whether the 
Board will entertain Charter applications, or 
will endeavor to decide the matter in a Charter-
compliant way using the existing framework. 

Conclusion 

The new transfer hearing provisions introduce 
processes, parties and analyses which differ 
from the Board�’s �“bread and butter�” work. 
While it has been decided that the onus in these 
hearings is on the applicant, the exact content of 
the criteria, and the weight accorded to each, 
remains to be seen. The extent to which Conway 
opens the door to Charter applications and 
analysis in these hearings is also uncertain. As 
more applications are heard, we will more fully 
understand the impact of transfer hearings. For 
psychiatric facilities, the key question is 
whether the Board�’s new jurisdiction to order 

transfers will result in a problematic fettering of 
clinical decision-making. In the meantime, 
facilities should be prepared for the investment 
of resources that will be required to handle these 
lengthy and complex matters. 

[Editors�’ note: Nyranne Martin is Senior Legal 
Counsel to the Centre for Addiction and Mental 
Health. Kendra Naidoo is an Associate with the 
Health Law Group of Borden Ladner Gervais 
LLP. An earlier version of this article was pub-
lished by Health Law Matters and was pre-
sented at health law conferences for the Ontario 
and Canadian Bar Associations.]
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�• PHYSICIAN QUALIFICATIONS FOR INVASIVE COSMETIC PROCEDURES 
PERFORMED IN PRIVATE ONTARIO CLINICS �• 

Vivene Salmon, Toronto

Introduction 

In the United States, the National Organization 
for Women Foundation reported that in 2001, 
over 8.5 million people had undergone cosmetic 
procedures; of those people, over 88 per cent 
were women.1 In Canada, close to 25,000 lipo-
suction procedures and 17,000 breast augmenta-
tion procedures are performed annually.2 As in 
the United States, women are overwhelmingly 
the consumers of cosmetic surgery procedures 
in Canada. In fact, cosmetic surgery has increas-
ingly become a widely accepted mainstream 
practice in many parts of the world. In 2003, the 
total cosmetic procedure market in Canada was 
worth more than half a billion dollars.3 

Over the past several years, physicians who are 
not certified plastic surgeons have increasingly 
moved into this lucrative practice area, with 
sometimes devastating outcomes for patients. 

On September 20, 2007, 32-year-old Krista 
Stryland died after undergoing liposuction sur-
gery performed by Dr. Behnaz Yazdanfar and 
Dr. Bruce Liberman at the Toronto Cosmetic 
Clinic (�“TCC�”), an unlicensed private clinic 
owned and operated by Dr. Yazdanfar. Dr. 
Yazdanfar was a general practitioner qualified in 
family medicine, who had decided to enter the 
cosmetic surgery industry in 2003 and focus her 
practice on liposuction and breast augmentation.4 
Dr. Yazdanfar has never been accredited as a 
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plastic surgeon and holds no surgical designation 
or hospital privileges, but had taken courses on 
breast augmentation and liposuction.5 

On May 4, 2011, a professional disciplinary 
committee of the Ontario College of Physicians 
and Surgeons found Dr. Yazdanfar incompetent 
and guilty of professional misconduct for �“failing 
to maintain the standard of practice of the profes-
sion under paragraph 1(1)2 of Ontario Regulation 
856/93 under the Medicine Act, 1991�”; contra-
vening the Regulated Health Professionals Act, 
1991; and engaging in conduct that would �“rea-
sonably be regarded by members as disgraceful, 
dishonourable or unprofessional.�”6 

The patient�’s best friend, testified before a dis-
cipline committee of the Ontario College of 
Physicians and Surgeons that she and Stryland 
had �“googled liposuction/Toronto and compared 
the site of Dr. VS and the TCC. Ms. Stryland 
felt that TCC were the experts, [and] liked the 
before and after shots and testimonials. They 
[TCC] were going to use a new technique that 
was safer and would go right down to muscle, 
which made her excited.�”7 Stryland�’s ex-
husband had voiced concerns about her receiv-
ing liposuction, but after looking at the TCC 
website, he was left with the impression �“that 
liposuction was safe, with minor side effects and 
that Stryland would be back to work in two 
days.�”8 Other patients involved in similar legal 
proceedings against Dr. Yazdanfar describe be-
ing �“excited�” about the amount of liposuction 
that could be done at one time9 and noted that 
�“all the people there [in the clinic] looked beau-
tiful.�”10 Many of Dr. Yazdanfar�’s patients de-
scribe leaving the clinic feeling they were good 
candidates for the selected cosmetic procedure. 

Sadly, for several patients of the TCC; including 
Krista Stryland, Francine Mendelson, and 
several other anonymous patients, their respec-

tive cosmetic surgeries resulted in serious medi-
cal issues and in Stryland�’s case, her death. It is 
evident, as concluded by the disciplinary com-
mittee of the College, that TTC catastrophically 
failed to sufficiently discuss the risks associated 
with the cosmetic procedures offered by the 
clinic and to adequately describe the qualifica-
tions of the medical doctors in the clinic per-
forming the cosmetic procedures. 

One health law writer has noted that 
Dr. Yazdanfar�’s patients, like many other pa-
tients receiving invasive11 cosmetic procedures 
in unlicensed private medical clinics, �“when 
faced with complex medical choices: choices 
such as whether or not a treatment�’s benefits 
outweigh its risks and about a physician�’s cre-
dentials and skills, lack the information and ex-
pertise needed to make informed judgments.�”12 

In the decision of the disciplinary committee of 
the Ontario College of Physicians and Surgeons 
on May 4, 2011, the Committee stated, �“In this 
case, strongly held opinions make it important 
to ensure that the issues to be decided are not 
clouded by a debate extraneous to the issue of 
appropriate medical care. The issues that were 
raised before the Committee regarding a turf 
war, or the profitable aspects of elective aes-
thetic surgery, played no role in our decision. 
This case is about one doctor and the medical 
care she provided to her patients.�”13 

Nonetheless, Stryland�’s tragic death brought into 
sharp focus the laws and regulations surrounding 
the private cosmetic surgery market in Ontario, 
particularly regarding the level of qualifications 
needed to perform cosmetic surgery in unli-
censed private Ontario medical clinics. 

Ontario medical doctors operating in unlicensed 
private medical clinics may legally perform 
high-risk cosmetic surgery, even if they are not 
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registered with the Royal College of Physicians 
and Surgeons of Canada (�“RCPSC�”). In May 
2010, the College of Physicians and Surgeons of 
Ontario released its �“Out-of-Hospital Premise 
Standards�” which set out detailed inspection 
standards for private facilities. Among those 
standards are qualifications required of physi-
cians who perform invasive procedures. Such 
physicians must hold valid RCPSC certification 
in the area, or must have completed all CPSO 
requirements for a change in scope of practice 
and have active privileges to do similar proce-
dures at a local hospital.�”14 

According to the CPSO website, Dr. Yazdanfar�’s 
licence to practice medicine is restricted, pending 
the outcome of the committee�’s deliberations; a 
penalty hearing date occurred in late August, 
2011, and a decision is likely imminent.15 

Colleen Flood, a professor at the University of 
Toronto Faculty of Law states, that �“this would 
catch the general practitioner, with no surgical 
specialization, who has begun offering liposuc-
tion or breast augmentation procedures �… it is 
not clear that the training required of physicians 
who request a change in the scope of their prac-
tice can provide an adequate substitute for the 
lengthy training undergone by RCPSC-
credentialed surgeons.�”16 

Moreover, while the College of Physicians and 
Surgeons of Ontario in 2009 enacted regulations 
forbidding the use by non-specialist of terms 
that suggest specialist training,17 �“�‘Dr. Jones, 
Cosmetic Surgeon�’ is not allowed, while �‘Dr. 
Jones, General Practitioner, practicing in Cos-
metic Medicine�’ is permitted.�”18 

Given the increasing mainstream acceptance of 
cosmetic surgery and easy access by the public 
to these types of procedures, it is imperative 

that physicians practicing in unlicensed private 
clinics in Ontario be accredited/qualified as spe-
cialists in surgery or plastic surgery to perform 
invasive cosmetic procedures. Patients must be 
provided with accessible, current information 
about the skills and competency of physicians 
who propose to perform cosmetic procedures. 
To this end, stringent measures must be enacted 
to provide patients with adequate information 
about the training and skills of physicians per-
forming cosmetic procedures in unlicensed pri-
vate clinics and the risks and benefits associated 
with those procedures. 

[Editors�’ note: Vivene Salmon, B.A., LL.B., is a 
Toronto lawyer.]
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