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Introduction

Judicial review is discretionary.1

Courts have no obligation to scrutinize the substantive or
procedural merits of an administrative decision, where the State
has chosen to delegate the adjudicative function to a non-judicial
decision-maker.
Canadian Courts have long grappled with what makes a decision

amendable to judicial review.
Known as “justiciability”,2 the concept captures the Courts’

discretion to distinguish between private law matters (which form
the subject of civil proceedings) and public law ones (which invoke
the Court’s power to remedy procedural and substantive defects
made by tribunals).
The Supreme Court of Canada’s 2018 decision, Highwood

Congregate of Jehovah’s Witnesses v. Wall,3 brought this
distinction into sharp focus. In Wall, the Court reaffirmed the
“business”of theCourts in public lawmatters.Questions of religious
tenet, for example, or exclusively private law functions, are non-
justiciable. The discretionary remedies of certiorari, mandamus and
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1. Canadian Pacific Ltd. v. Matsqui Indian Band, [1995] S.C.J. No. 1 at para. 31;
Canada (Attorney General) v. TeleZone Inc., 2010 SCC 62 at para. 56.

2. See, for example, Lorne M. Sossin, Boundaries of Judicial Review: The Law
of Justiciability in Canada. 2nd ed. (Toronto: Thomson Reuters Canada,
2012) at pp. 1 & 7.

3. Highwood Congregate of Jehovah’s Witnesses v. Wall, 2018 SCC 26 [“Wall”].

138




